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ABSTRACT

Just like in many countries around the world, access to information in South Africa is a
fundamental human right enshrined in the Constitution and subsequently in freedom of
information (FOI) legislation. Despite the fact that FOI is a constitutionally guaranteed
human right, evidence suggests that exercising this right requires considerable effort and,
to some extent, comes at a cost. The cost in the context of this study refers to requests and
access fees set forth in South Africa’s Promotion of Access to Information Act, as well as
money spent on appeals and litigation by ordinary citizens seeking to exercise their rights of
access to public information. The purpose of this study is to explore the freedom of access
to public information in South Africa, with a view to establishing whether ordinary citizens
have free access to information for social justice. Interviews with experts through the Delphi
Technique and document analysis were used in this qualitative study to evaluate the cost of
accessing information in South Africa. Findings suggest that the cost of access to information
is unbearable, especially for marginalised groups whose rights are violated every day. As a
result, ordinary citizens do not have access to information and therefore may not be able to
participate in the decision-making of public bodies as required in a democratic state. There
is a need for the government in South Africa to put measures in place to regulate FOI fees
in order to ensure equal access to information for all and make freedom of information ‘free.’
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INTRODUCTION

Freedom of Information (FOI) is essential to achieving a meaningful and complete
democracy. The passage of FOI legislation demonstrates the government’s commitment to
combating corruption and promoting democracy through public participation, openness, and
transparency. FOI provides mechanisms for holding government representatives accountable
for their decisions. Meyer-Resende (2011) contends that if ordinary members of the public do
not have access to adequate information and official records, they will be unable to hold the
authorities accountable for their actions. Every state that considers itself to be at the forefront
of democracy must practise a high level of openness and transparency by encouraging the
adoption of policies that promote access to a wide range of information in all spheres of
government to allow proper scrutiny. According to Neuman (2002), democracy is dependent
on a well-informed citizenry with equal access to justice and the ability to deal decisively with
a government that undermines the will of the people. The maturity level of democracy can be
measured by the extent to which the right to access information is protected by legislation,
such as FOI legislation, and how well it is implemented. According to Mendel (2003), even
if FOI is a constitutionally guaranteed socioeconomic right, it must be enforced by specific
legislation outlining in detail the roles and responsibilities of all parties involved in the
access to information process. Indeed, the passage of FOI legislation, in theory, indicates a
government’s willingness to provide access to a wide range of information. Adoption of the
legislation, on the other hand, is insufficient without implementation. Access to information
in African countries has been challenging and laborious.

Many African countries, including South Africa, have FOI legislation in place. The
Promotion of Access to Information Act (Act No 43 of 1996) is South Africa’s FOI legislation
(Republic of South Africa, 2000). Despite the availability of this Act, citizens continue to
struggle to gain access to information for a variety of reasons, including poor legislation
implementation, a lack of support from information officers, and, to some extent, affordability.
As a result, the public sector has failed to provide citizens with transparency, accountability,
and good governance. Indeed, despite a remarkable trend towards the adoption of FOI laws,
international trends have demonstrated that this does not automatically translate into the
fulfilment of people’s right to information. High costs, turnaround time to process requests,
lack of capacity in relation to recorded information, lack of training, and assigning responsibility
for oversight mechanisms are identified as gaps for FOI implementation in South Africa by
Ngoepe and Mojapelo (2022), all of which prevent the legislation’s general goals from being
met. This study seeks to answer the question of whether information freedom in South Africa is
free and to contribute to the promotion of transparency, accountability, and good governance.
Transparency is regarded as a byproduct of FOI and is another component of good governance,
owing to the fact that it allows citizens to assess the functionality of the government based
on available information. Transparency entails providing information openly in an easily
understandable format and medium, which is also a requirement for good governance. Good
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governance entails conducting business in an ethical manner rather than abusing power by
those in positions of public trust. A commitment to FOI laws, by definition, sends a strong
message of radicalism, change, and empowerment, which is clearly well received by citizens
(Worthy, 2017). This study focused on information disclosure and information access costs,
drawing on South African FOI legislation.

LITERATURE REVIEW

If there is an agreement that all public records belong to the public, as the name
suggests, then why pay a price for something that belongs to you? This is the question that
many scholars are asking, with little hope of getting reasonable and justified answers. Even if
there is an attempt to justify the answers, the justification still “holds no water,” simply because
paying someone to account is absolutely unwarranted. Scholars such as Govender (1995),
Grupe (1995), Shepherd and Ennion (2007) and Asogwa and Ezema (2017) questioned the
issue of fees, arguing that, most frequently, the government charges unreasonably high fees
as a tactic to deny people access to information. The absence of national or international
regulations on payments makes things worse as public authorities use their discretion to make
decisions on charges. Govender (1995) and Shepherd and Ennion (2007) deplore the fact
that the use of access fees in Australia and Ireland has made the right to access information
too costly for many citizens. Grupe (1995) claims that government agencies in some countries
are making public information a “sealable commodity” by deliberately seeking to charge rates
that are much higher than the legal copying costs.

A comparative study was conducted to compare the experiences of FOI requests
submitted to selected police agencies in Canada and the United States of America. It was
discovered that in Canada, public bodies have the right to charge fees for search and
preparation time associated with FOI requests, and such rights are enshrined in the country’s
FOI legislation, although this does not materialise in practise because the charges cannot
be equated to the search and preparation because they are high. This demonstrates the
importance of countries around the world establishing policies to control the cost of access
to public information. While the legislation may be used as a tool to provide for stringent
measures to control the fees, it is clear that the legislation alone will not suffice because, in
some cases, public officials intentionally act outside the scope of the legislation. Butt (2013)
claims that fee regulation is a difficult task to manage.

In South Africa, members of the public are charged access fees to request their own
personal information. In South Africa, the requester of information must pay two types of
fees: the request fee (payable by the requester other than the personal requester) and the
access fee (payable by all requesters). A request fee is the cost of simply making a request,
whereas an access fee covers the cost of locating and copying the necessary records (SAHRC,
2017). Section 29(1) of the PAIA states that an access fee should be paid only after receiving
notification that a request for access has been granted (Republic of South Africa, 2000).
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The PAIA, on the other hand, gives the minister the authority to exempt anyone from paying
the fees. According to Section 8 of the PAIA, the minister in charge of the administration of
justice in South Africa has the authority to: exempt any category of person from paying the
fees; set the ceiling price; determine how the fees should be calculated; and decide which
category records are affected by the fee. According to Section 29 of the PAIA, it appears that
South Africa is attempting to control pricing. The current study, however, seeks to determine
whether this translates into practice (Republic of South Africa, 2000). The practice in South
Africa is consistent with the Centre for Law and Democracy’s (CLD, 2015) recommendation
that access fees be centrally controlled to prevent abuse of power. The purpose of this study
is to explore the costs of accessing public information in South Africa in order to determine
whether ordinary citizens have free access to information for social justice.

METHODOLOGY

The study used a qualitative approach to collect data from a panel of experts chosen
using the snowball technique as well as an analysis of FOI legislation in South Africa, namely
the Promotion of Access to Information Act (PAIA). The data were augmented with interviews
through the Delphi technique. To ensure content integrity, a Delphi design with two rounds of
interviews comprised six (6) experts from South Africa. Participants’ descriptions are critical
in Delphi studies because they serve as the foundation for arguing for genuine opinions.
According to Keeney, Hasson and McKenna (2011), researchers must keep in mind that
opinions cannot be supported by evidence and, in some cases, cannot be proven with any
supporting documentation. Therefore, it is critical to choose relevant people who are extremely
knowledgeable in the area under investigation. These experts participate as individuals,
not on behalf of any organisation. One issue with organisation representatives is that their
impartiality and openness may be compromised, as some may try to only speak on topics
that their organisations allow or endorse. The study was divided into two rounds, with the
first serving as an idea generation round in which the researcher sought general ideas from
the participants. The findings from both rounds are presented. Since the Delphi study relies
more on expertise, the participant profile remains important. The experts (hereafter referred
to as participants) selected for the current study have extensive experience in FOI, and their
roles are described below. To ensure that the ethical principle of anonymity was followed,
researchers did not reveal the actual names of the participants in the analysis. Instead, codes
were used to identify each participant from SA1 to SAG.

e Participant SA1 — is a professor and a former National Archivist. He
has over fifteen (15) years of experience in the field of FOI. He contributed to FOI
by creating a sensitive information section to handle PAIA requests. He also formed
a joint committee with the Department of Justice and Correctional Services. SA1
has done FOI advocacy work and has published several research papers in peer-
reviewed journals.
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e Participant SA2 —is a Senior Lecturer with twelve (12) years of experience
in the field of FOI. He was the head of the Freedom of Information Programme, and
he was in charge of monitoring the PAIA’'s implementation and compliance. As part
of his work, SA2 developed the Monitoring Assessment Tool for the Presidency’s
Department of Monitoring and Evaluation, which allows government departments to
assess their level of compliance with the PAIA. All national and provincial departments
were given access to the monitoring tool. SA2 also produced a documentary as an
advocacy tool to encourage communities to use the PAIA. He also collaborated with
a number of civil society organisations to facilitate PAIA training and develop PAIA
learning materials.

e Participant SA3 — handles legal costs and is also involved in case law
management, which deals with records management. SA3 has over six (6) years of
FOI experience, though she is no longer actively involved in FOI matters. Much of
her work involves dealing with attorneys and courts. SA3 provided training on the
PAIA, POPIA, and records management as part of her contribution to the FOI. SA3
also assists the general public with information requests. Her previous job required
her to train DIOs on their PAIA roles and responsibilities. She was involved in the
planning, organising, and facilitating of the NDIOF.

e Participant SA4 —is the Head of Leadership and Knowledge Development.
He has thirty (30) years of FOI experience. As an activist, SA4 was involved in the
PAIA drafting process. He also led an NGO that was outspoken about the PAIA's
implementation. His NGO advocated for the PAIA to be amended. SA4 has published
several research papers on FOI in peer-reviewed journals.

e Participant SA5 — is the Head of Strategic Support and Governance.
He has nine (9) years of experience in the field of FOI. As part of his contribution to
FOI implementation, SA4 was given the opportunity to serve as Acting Head of the
PAIA unit, where he was tasked with monitoring compliance with the PAIA. He was
also responsible for ensuring that the organisation complied with the PAIA’s relevant
provisions. SA4 also advised some of the public entities on how to comply with the
Act. Furthermore, SA4 was in charge of reporting on PAIA implementation issues.

e Participant SA6 - is the Head of Research, and he has twenty (20)
years of experience in the FOI. In terms of his contribution to FOI implementation,
SAG6 assisted his employer in developing various policies, including FOI policies.
SAG also wrote several reports for Parliament. He also contributed to the drafting of
the PAIA reports.

Themes were used to categorise the findings of the study.
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RESULTS AND DISCUSSIONS

The results of this study are divided into two themes: information disclosure and
access costs. This is to determine whether or not access is free.

Information disclosure

This section discusses four principles: maximum disclosure, obligation to publish,
limited scope of exception, and disclosure takes precedence. The principle of maximum
disclosure promotes the view that all information held by public bodies should be accessible
to everyone. First, the PAIA legislation was analysed. Section 7 of the PAIA limits the law’s
scope by prohibiting the disclosure of certain records. According to Section 7 of the Act,
records requested for criminal or civil proceedings after the start of the proceedings are not
covered by the Act. Furthermore, pursuant to Section 9 of the Act, PAIA intends to:

o Give effect to the constitutional right of access to any information held
by the state or any other person—the right holder component.

e Ensure that the right to access to information is exercised with justifiable
limitations aimed at reasonably protecting the rights to privacy, commercial
confidentiality, and good governance in a manner that balances the privacy right
with other rights in the Constitution—the procedural component.

e The State’s constitutional obligation to come up with mechanisms to
enable enjoyment by the right holders of efficient access to information as “swiftly,
inexpensively, and effortlessly as reasonably possible’—the duty bearer component
(Republic of South Africa, 2000).

PAIA, by means, goes against the spirit of maximum disclosure because it requires
that any information provided under the Act be used to protect human rights. Article 19
(2016) states unequivocally that maximum disclosure stems from the assumption that public
information belongs to people, and thus requiring members of the public to explain or justify
their need for access to information is unjust. Principle of maximum disclosure promotes social
justice in the sense that it encourages the sharing of information to systematically address
inequality and empower marginalised communities. This is even more necessary for South
Africa because the country is regarded by the World Bank (2022) as one of the most unequal
countries in the world. Duff, Flinn, Suurtamm and Wallace (2013) underscore the necessity
for countries to employ archives and documentary material to tackle the struggle for social
justice. According to Mutula and Wamukoya (2009), the principles of maximum disclosure
advocate for access to public information as a socio-economic right rather than a privilege.

In terms of the second aspect covered in this section, the obligation to publish, FOI
legislation requires public bodies to widely disseminate any information that may be of public
interest in an accessible format, rather than just the requested information. Section 15 of the
PAIA requires information officers in public entities to submit a list of categories of records
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that are available automatically without the need for a request under the PAIA on a regular
basis to the minister responsible for the administration of justice (currently the minister of the
Department of Justice and Correctional Service) (Republic of South Africa, 2000).

The principle of limited scope of exception is the third topic covered in this section.
Every FOI legislation has limitations, which means that not all information can be provided
for a variety of reasons. FOI is not absolute, and there may be reasons to limit access in
some cases. FOI legislation is expected to adequately provide for exceptions, which should
be limited to “harm” and “public interest” (Article 19, 2016). The PAIA includes sections that
restrict access to information. Section 7 of the Act, for example, makes an exception for
records requested for criminal or civil proceedings. A further exception is made in Section
7(b) of the Act for information sought for the purpose of civil or criminal proceedings if the
request for access is made after the proceedings have begun. If a record is obtained in
violation of Section 7 of the Act, it may be inadmissible as evidence in the aforementioned
criminal proceedings. Section 12 of the Act contains additional provisions for records that are
not covered by the Act (Republic of South Africa, 2000). These records include cabinet and
committee records, judiciary records, and records of a member of parliament or a provincial
legislature. The PAIA appears to provide a broad scope for records excluded under the Act.

According to the PAIA, information may not be disclosed in certain circumstances
for a variety of reasons. For example, Chapter Four of the PAIA specifies the grounds for
denying access to information. Third-party privacy; certain records of the South African
Revenue Service (SARS); third-party commercial information; confidential information;
individual and property safety; police dockets in bail proceedings; law enforcement and legal
proceedings; records protected from production in legal proceedings; the republic’s defence,
security, and international relations; and economic interest are among the grounds listed in
Chapter Four of the PAIA.

Sections 34 (for public bodies) and 63 (for private bodies) of the Act specify the
grounds for denying access to personal information. Sections 34 and 63 of the Act make
it more necessary to strike a balance between the implementation of the PAIA and privacy
legislation, namely the POPIA. It should be noted, however, that POPIA takes precedence
over all other legislation. Section 3 (2)(a) and (b) of POPIA, for example, state that “(a)
the Act applies to the exclusion of any provision of any other legislation that regulates the
processing of personal information and is materially inconsistent with an object or a specific
provision of the Act; (b) if any other legislation provides for conditions for lawful processing
of personal information that are more extensive than those set out in Chapter Three, the
extensive conditions prevail.” (Republic of South Africa, 2000). Section 33 of the Act states
that an information officer may not deny access to a public record if disclosure is in the public
interest. Section 46 of the PAIA states that “the public interest outweighs the harm” (Republic
of South Africa, 2000). Ngoepe (2021) questions whether the public interest should take
precedence over all other grounds for refusal.
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The fourth aspect covered in this section is the principle of disclosure taking precedence.
Article 19 (2016, p. 12)" states that “laws that are inconsistent with the principle of maximum
disclosure should be amended or repealed.” Having legislation that restricts access to
information on the one hand and legislation that promotes access to information on the other
may be counterproductive. The PAIA makes no mention of repealing any legislation that seeks
to undermine the promotion of access to information (Khumalo; Mosweu; Bhebhe, 2016).
Section 5 of the Act, on the other hand, states that the PAIA applies to the exclusion of any
provision of other legislation that (a) prohibits or restricts the disclosure of a public or private
body’s record and (b) is materially inconsistent with an object, or a specific provision, of this
Act (Republic of South Africa, 2000).

Information access

This section addresses two principles: the process for facilitating access and the
costs. The requester always wishes to have their requests processed in a timely manner. A
process to facilitate access must be quick and simple. When access to information is denied
for whatever reason, an independent review mechanism must be in place. As previously
stated, the PAIA provides for the appointment of information officers who will be in charge
of delegating DIOs. PAIA clearly defines the DIOs’ responsibilities, which include assisting
information requestors in filing applications for information requests. The PAIA also establishes
clear guidelines for how the Act should be used. The Act also specifies the request procedure
in detail. The PAIA Section 10 guide contains detailed instructions on how to use the Act. The
PAIA Section 10 guide provides information about the legislation in order to assist people in
making information requests under the Act. The guide contains detailed information on how
PAIA has been used in the past to advance human rights. Section 10 of the Act specifies all
of the important information that must be included in the Section 10 guide.

The PAIA also specifies what should be done if the requested information cannot be
located or does not exist. Section 23 of the Act, for example, requires the information officer
to write an affidavit or affirmation to notify the requestor that the requested information could
not be located. Section 23 also states that if such a record is discovered later, the requester
should be given a chance to access it, unless access is denied under the Act (Republic of
South Africa, 2000).

The PAIA requires public and private entities to publish manuals that explain how to use
the Act to access their records (SAHRC, 2015). Section 14 of the PAIA, for example, requires
public bodies to publish a manual in at least three official languages to assist information
requestors in making information requests. Similarly, Section 51 of the Act requires private
bodies to create a PAIA manual that includes information on how access to information is
facilitated as well as the types of records available in the organisation. The PAIA’'s Section
51 does not apply to all private bodies (Republic of South Africa, 2000).

1
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The section 14 manual must include enough information to facilitate a request to
access records within the entity, according to the PAIA. Furthermore, the manual must
include a detailed description of which categories of records are automatically accessible
and which require a formal request. The minister can exempt any entity from submitting the
aforementioned manual. Section 14(5) of the PAIA states that for security, administrative,
or financial reasons, the minister may exempt any public entity or category of public entities
from submitting section 14 PAIA manuals (Republic of South Africa, 2000). This provision may
apply to private entities as well as public entities. The provision exempting other public entities
from publishing the manuals, like other sections of the Act, may be abused, especially if it is
left too open without any subclause to ensure more stringent measures to prevent abuse.

The PAIA's waiting period is lengthy because the legislation provides for 30 days
with a possible extension of another 30 days, for a total of 60 days. Jimerson (2010) explains
how archives are necessary to hold human rights violators to account and also supporting
redress. This is even more relevant to South African context as the country emerge from a
period between 1848 and 1990 which is the era marked by severe human rights violations.
Based on this past experience, a lengthy waiting period has the potential to undermine the
effectiveness of individuals seeking to exercise their rights which will eventually undermine
transparency and accountability. Perhaps it is necessary to revisit the Article 19 (2016)’s
principle on “process to facilitate access”, which states that the process to facilitate access must
be quick and simple. Furthermore, the PAIA specifies what should be done if the requested
information cannot be located or does not exist. The Act requires the information officer to
write an affidavit or affirmation to notify the requestor that the requested information could not
be found. The Act also states that if such a record is later discovered, the requester should
be given the opportunity to access it, unless access is denied under the Act.

In the administration of justice system, appeals are always a critical to allow errors
to be corrected. Same applies to FOI, as appeals remains an integral part of a functioning
transparency and accountability. In order to promote trust and foster confidence in the
process, appeals are supposed to be handled at three levels. In the event of a refusal to
provide information, Article 19 (2016) states that an independent review should be conducted
to ensure that the requestors are satisfied with the results of their requests. According to
PAIA section 10 guide, appeals are provided at follows: to the relevant body, complain to the
regulator and launch proceeding in court. PAIA appeals are covered by section 74 and 75 of
the legislation. When no amicable solution is found, a court can be petitioned for relief. Internal
appeals must be filed within sixty (60) days of receiving the original PAIA request’s refusal,
though late appeals may be accepted if the requestor shows good cause for the delay. If the
appeal requires notice to be given to a third party for reasons such as disclosure of the third
party’s personal information, disclosure of confidential information, or disclosure of other
related information, the appeal must be filed within 30 days of the notice being given to that
third party. A requester filing an appeal must pay a fee if one is available, and the appeal will
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not be processed if the fee is not paid, according to section 75(3)(a). According to Section
77(3) of the Act, the relevant authority must rule on the internal appeal as soon as reasonably
possible (Republic of South Africa, 2000).

If the requester is dissatisfied with the results of the internal appeal, they can seek
relief from a court of law, according to the PAIA. Before the matter is taken to court, Article 19
(2016) allows for an appeal through an oversight body; however, the PAIA did not provide for
the second layer of appeal through the oversight body. However, the SAHRC was assisting
in terms of playing a mediation role to resolve PAIA disputes. This was done to ensure that
the primary objective of the Act which is to promote a culture of human rights and social
justice for people of South Africa remains intact. Since its establishment, the SAHRC has
been playing a role in investigating, monitoring and educating people about human rights,
which includes the rights of access to information. Now the newly established information
regulator has taken over PAIA function, but that doesn’t mean the SAHRC no longer have a
role to play in protection of human rights. The Information Regulator will handle appeals only
after the internal processes has been fully exhausted (Osawe, 2022).

Internal appeals are necessary to foster transparency, accountability and good
governance because it enable individuals to challenge decisions regarding information requests.
As highlighted earlier, the SAHRC raised concerns regarding some of the information requests
which were ignored for no apparent reason. A clear and fair appeals system can build trust in
the system. According to the observation made by SAHRC (2019, 2020) internal PAIA appeals
in South Africa are effective. Majority of the people who rely on PAIA to add hope into their
socio-economic rights are marginalised communities. Evidence seem to suggest that, when
used effectively, PAIA has the potential to effectively in uplift marginalised communities by
providing them with means to access information, challenge injustice and actively participate
in activities that will improve their living conditions. As a result, internal appeals may be the
best way for requesters to avoid a lengthy legal process in court. The legal system can be
time-consuming and expensive (Van Der Berg, 2017).

Even though the PAIA sidelined the necessity to allow for an appeal to an independent
body, it is worth noting that the SAHRC, as the organisation entrusted with the responsibility
to protect and monitor human rights, has received complaints about the refusal of information
by state and private entities (SAHRC, 2020), and more complaints are expected in the future.
This brings the question of willingness of those in power to share information. In response
to a call for justice, Jimerson (2010) postulates that archivists, who some happens to be
Deputy Information Officers (DIOs) in terms of PAIA, must actively promote open government,
accountability and public participation, which is what the first black president of South Africa,
Mr Nelson Mandela labelled as real justice. The IRSA has the same authority as the High
Court in terms of POPIA (Robinson, 2016). As a result, scholars like Mojapelo (2020) and
Adams and Adeleke (2020) contend that the IRSA has more authority than the SAHRC.

Internal appeals under the PAIA can only be made to government departments and
municipalities, to the detriment of other state-owned entities. Other public entities (national,
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provincial, and municipal) do not have an internal appeal process, according to SAHRC
(2015). Court processes are long and can be costly to majority of the poor people. It would
have been better if PAIA cases were heard at Magistrate court which is believed to be more
accessible to the majority of the citizens. Most of PAIA cases are currently heard at High Court
and this poses a significant financial burden to those who are economically disadvantaged.
From the humanistic and social justice point of view, there is a necessity to treat PAIA cases
differently, especially because this has to do with socio-economic rights. Chamberlain (2019)
expressed her views regarding cost awards arguing that it has the potential to discourage
poor litigants from using PAIA to protect their socio-economic rights.

One of the most contentious aspects of the FOI legislation is the cost. People are
divided on whether they should pay to file information requests. According to Wagner and
Cuillier (2023), fees are obstacles to people’s pursuit for social justice. As previously stated,
Article 19 (2016) recognises that costs cannot be avoided because responding to some FOI
requests costs the information holder money. The study discovered that PAIA has a cost
structure that is adaptable. The only reasonable costs, according to Article 19 (2016)’s cost
principle, would be those for record reproduction. Cost remains one of the most significant
impediments to people gaining access to information through FOI legislation.

As a result, in order to encourage people to submit information requests, costs are
expected to be kept as low as possible (Article 19, 2016). Indeed, Ebrahim (2010) is correct in
asserting that a balance should be struck between the rights to information and the financial
constraints that public bodies face. According to Wallace (2020), archives serve as an important
resource to challenge injustice for the betterment of the society at large. In some cases, a
large number of resources are required to make requested information available. Given
South Africa’s socioeconomic situation, direct costs for information access may disadvantage
unemployed citizens. Although the PAIA attempts to address this issue by charging different
fees to different groups of people based on their economic status. Requesters who earn less
than R14,712 (if single) or R27,192 (if married or in a life partnership) per year, for example,
are exempt from paying the request fee. The latter would go a long way towards ensuring
that the PAIA is used by a large portion of the South African population to protect their
socioeconomic rights. A Statistics South Africa (Stats SA) (2018) survey found that roughly
half of South African adults live below the upper bound poverty line (UBPL).

The PAIA requires information requesters to pay two separate fees, as stated in
Chapters Two and Four: a request fee and an access fee. The amount to be paid for the
request is not specified in the IRSA’s new PAIA section 10 guide. The request fee is the
money paid by the requester to file an information request. According to the previous PAIA
section 10 guide, the request fee for public bodies is R35 and the fee for private bodies is
R50 (SAHRC, 2015). It is worth noting that unless a requester is exempted under the Act,
a mandatory fee of R35 (for public bodies) or R50 (for private bodies) will not be processed
(Sebina, 2009; Nkwe; Ngoepe, 2021). Requesters earning less than R14,712 (if single) or
R27,192 (if married or in a life partnership) per year, for example, are exempt from paying

© @) Inc.Soc. + Brasilia DF « v.XX n.X » XXX.XXX. 202X + p.1-20 11



In pursuit of equity and social justice for access to information: Is freedom of information ‘free’ in South Africa?

the request fee. This would imply that people who are unable to pay the mandatory fee may
be denied access to records. Furthermore, the principle of costs in Article 19 (2016) states
that requests should be free of charge. As a result, the PAIA’'s request fee is in violation of
the cost-sharing principle enshrined in the Article 19 (2016) principles. Paying a request fee
when you are unsure whether your request will be granted is unjust.

If a request for access is granted, the requester must pay an access fee determined
by the body to whom the request is made based on the effort required to make the information
available, according to the Act. Sections 7(a) and (b) specify that the access fee must be
reasonable and may include a fee for making copies, transcription of a record’s content, a
postal fee, and reasonable time required to search and prepare the record for disclosure.
Furthermore, the information officer or DIO of a private or public body may charge fees for the
following: request fee payable by the person making the request; reproduction of documents;
transcription; information search and preparation; postage or any electronic transfer, according
to the PAIA section 10 guide (Information Regulator South Africa, 2021). The latter presents
the most difficult challenge when a large volume of information is requested. According to
Ngoepe (2021) and Dick (2005), SAHA was charged more than R5000 for 30 files in 2003.
The R5000 access fee covered the Act’s requirements for search, preparation, and copying
(Dick, 2005).

When a request for personal information is made, the PAIA also provides an exemption.
According to Section 22(1) of the Act, the information officer of the public body to which a
request for access to information is made must issue a notice requiring the requester to pay
a prescribed request fee (unless the request is made by a personal requester) (Republic
of South Africa, 2000). The PAIA defines a personal requester as “[...] a requester seeking
access to a record containing personal information about the requester” (Republic of South
Africa, 2000, p. 8). Given the nature of the PAIA, it is critical to avoid a “all size fits all”
approach, which means that some special cases must be handled differently to accommodate
everyone, particularly when it comes to finances. This is also true in countries where fees
are based on the type of information requested, such as Canada (Luscombe; Walby; Lippert,
2017). Indeed, Sorensen (2003) is correct in arguing that the PAIA should provide some
form of financial relief.

Request processing should be efficient in order to encourage people to submit
information requests. Long wait times will discourage citizens from submitting information
requests. Article 19 (2016) states that information requests must be processed as soon as
possible. Participants were polled on their opinions on the processing time for information
requests as well as the fee structure. Fee structures were also seen as a tool used by politicians
to discourage people from requesting information under the Freedom of Information Act.
Some countries, as mentioned in the literature review, would charge exorbitant fees as part
of a strategy to discourage people from requesting information. Participants in South Africa
agree that the 30-day period is excessive; however, they believe it is influenced by a number
of factors, including the government’s record-keeping. According to SA2, the waiting period
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appears to be 30 days, but it is actually 60 days because the PAIA allows for an extension
if the requested information cannot be found to allow sufficient time to search for it. Article
19 (2016) does not specify a time limit for processing requests; however, countries may use
the Africa Model on Access to Information to determine the waiting period. According to the
Africa Model on Access to Information, a reasonable waiting period is 21 days. According to
SA2, a 60-day turnaround time is excessively long and should be reconsidered in favour of
a more reasonable turnaround time. SA2 asserts that:

“Compared to other FOI legislation, such as the Nigeria Freedom of Legislation Act,
the 60-day period may be unbearable for the requesters of the information.”

The Nigeria Freedom of Information Act makes it the responsibility of public institutions
to provide requested information within seven days. SA3 indicates that when records are
poorly managed, it will not help to reduce wait times. In her experience, public officials rarely
met the 30-day deadline and always requested an extension, which speaks volumes about
record management in government entities, according to SA3. SA4 indicates that he does
not have a proposed waiting period, but based on his experience working with the PAIA, he
believes that the waiting period is excessive and may discourage requests. According to SA4,
public officials are required to respond to requests in a timely manner; however, in some
cases, they request extensions, resulting in process abuse.

The government, according to SA6, must demonstrate its commitment to testing the
legislation by providing a reasonable turnaround time. SA6 claims that:

“Processing of requests within a specific timeframe will also depend on the availability
of dedicated individuals, especially information officers who are required to handle the
requests, but as it stands, many government departments do not have the incumbents.”

According to SA5, the turnaround time is specified in the legislation, but no one
follows the provision because most requests are simply ignored. According to SA5, itis clear
that government departments are not prepared to process requests quickly. SA6 indicates,
on the other hand, that waiting period of 21 working days does not take into account the fact
that people work under tight deadlines. SA6 also stated:

“For people who are in the media, waiting for 30 days for you to break the story will
not work because by the time you get the information, that information is no longer
newsworthy.”

In terms of the fee structure, all South African participants believe that it is fair and
was determined in good faith because requests can sometimes cost the government money,
particularly when information must be reproduced (i.e., copies or in another format). According to
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SA1 and SA3, fees were established as a mechanism to pool resources to support information
requests; hence, they are required. SA3 also states that fees are required to prevent abuse
of information requests. SA2 is concerned:

“Several departments are historically known to use fee estimates to stifle access
to information.”

According to SA2, the fee structure should be reconsidered so that it affects private
companies and organisations rather than ordinary people making requests. According to
SA2, there is no reason to charge a poor person for access to information. The most difficult
challenge with fees is that not all requesters can afford to pay the prescribed fees. SA3
recommends that, in order to avoid this disparity:

“The fee should not be fixed, but rather be determined based on the requester’s
financial situation.”

However, determining the requester’s financial situation will add administrative burden
to the institution from which the information is requested. SA5 concurs that fees are excessive,
especially for public information. According to SA5, members of the public should not pay for
information because they have the right to access it. According to SA5, the government must
absorb the fees because the working class and businesses pay taxes to keep the government
entities running. SA6 agrees that, given South Africa’s high level of inequality, the flexibility
of the FOI request fee should be considered in order to avoid excluding low-income families.
According to the International Monetary Fund (IMF) (2020), South Africa has one of the highest
levels of inequality in the world.

FINAL CONSIDERATIONS

It is clear from the discussion that the weaknesses in FOI implementation in South
Africa have always been identified as the length of time it takes to process requests, which
is 30 days; access and request fees, which are R15 and R35, respectively; and ineffective
means for resolving disputes under the Act. Members of the public, ironically, are charged
request fees (payable by the requester other than the personal requester) and access fees
(payable by all requesters) for information.

However, as previously stated, the PAIA gives the minister the authority to exempt
anyone from paying the fees. According to Section 8 of the PAIA, the minister has the authority
to: exempt any category of person from paying the fees; set the ceiling price; determine how
the fees should be calculated; and decide which category records are affected by the fee.
While the Act attempts to control pricing, whether this is implemented is another matter, as it
takes a significant amount of resources to make requested information available. For example,

© @) Inc.Soc. + Brasilia DF « v.XX n.X » XXX.XXX. 202X + p.1-20 14



Mpho Ngoepe - Makutla Mojapelo

the South African History Archive (SAHA) had to pay around R5000 in one instance to gain
access to Truth and Reconciliation Commission (TRC) records. SAHA has put PAIA to the
test by requesting access to military records, nuclear records, TRC records, and gay and
lesbian records. According to the Act, anyone can request records from public and private
bodies without providing a reason. Public and private entities now have 30 days to respond
to the request (down from 60 days prior to March 2003 and 90 days prior to March 2002).
Given the socioeconomic situation in South Africa, direct costs for access to information
may disadvantage unemployed citizens, though the PAIA attempts to address this issue by
establishing different fees for different categories of people based on their economic status.
Requesters earning less than R14,712 per year (if single) or R27,192 per year (if married or in
a life partnership), for example, are exempt from paying the request fee. While FOI provides
mechanisms for holding government officials accountable for their decisions, the fees and
lack of awareness of legislation can be prohibitive. Ordinary members of the public will be
unable to hold the authorities accountable if they do not have adequate information and public
access to official records. And the freedom advocated by FOI will not be free. Democracy is
dependent on informed citizens who have access to a wide range of information, allowing
them to receive equal access to justice and deal decisively with a government that undermines
popular will. The maturity level of democracy can be measured by the extent to which the
right to information is protected by legislation, such as FOI legislation, and its implementation.

It could be argued that FOI in South Africa is not free. Article 19 (2016)’s cost-sharing
principle is violated by the request fee. Paying a request fee when you are unsure whether your
request will be granted is unjust. The nine principles of Article 19 (2016) form the foundation
for a variety of elements considered necessary to be protected by FOI legislation, including the
obligation to publish, promotion of open government, limited scope of exceptions, processes
to facilitate access, costs, open meetings, and whistleblower protection. FOI as an idea
and culture has yet to take root in South Africa due to a variety of factors, including citizen
awareness and poor information management by the public sector. According to Ngoepe
(2021), FOl is fully realised in South Africa when citizens have free access to information
without having to file a request under the PAIA legislation. Maximum disclosure, the process
for facilitating access, the appeal mechanism, costs, open meetings, and the repeal of other
legislation that is inconsistent with the FOI legislation are all aspects of the legislation that must
be reviewed. The FOI should cover everyone, regardless of nationality or citizenship status,
according to the principle of maximum disclosure. Furthermore, the principle of maximum
disclosure requires that no reason be provided when requesting access to information, but
the FOA has ignored this because the legislation requires requesters to provide a reason for
their requests.
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